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BRIEF OF PLAINTIFF/APPELLANT 
NATURE OF THE CASE 
This action was brought by the Plaintiff/Appellant, B. 
R. Woodward Marketing, Inc., to recover commissions earned from 
the Defendants under the terms of a written agreement with the 
Defendants/Respondents. 
DISPOSITION IN THE LOWER COURT 
Upon a hearing held in the lower court before the 
Honorable Judith M. Billings, upon Defendants' Motion for 
Summary Judgment, the Court held that the Plaintiff had waived 
its right to the commissions provided by the contract and 
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further held that there was no genuine dispute as to any of the 
factual issues presented by the holding that Plaintiff had 
waived such contract rights. 
ISSUE PRESENTED FOR REVIEW AND 
RELIEF SOUGHT ON APPEAL 
Plaintiff, B. R. Woodward Marketing, seeks a reversal 
of the summary judgment of the lower court and an order 
remanding this case to the lower court for further proceedings 
including trial, because Plaintiff did not waive his contractual 
right to sales commissions, there are clearly issues of fact 
upon which genuine disputes exist, and Defendant has not clearly 
shown that Plaintiff waived such contractual rights. 
STATEMENT OF FACTS 
1. Plaintiff and Defendants executed a Sales 
Representative Agreement on March 16, 1983, prepared by 
Defendants (Woodward Deposition p. 52), which provided in 
Paragraph 3(b) for an incentive commission. (R. 5-10). 
2. At the time of the execution of the Agreement, 
Plaintiff was handling certain previous food purchaser accounts 
which it brought with it as it and such accounts changed sources 
of food distribution to the defendants. (Woodward Depo. at p. 
52, 53, 58). 
3. The parties executed an Amendment to the Agreement 
in June, 1984. (R. 11). 
4. Plaintiff always maintained he was entitled to the 
incentive commission provided by Paragraph 3(b) of the Sales 
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Representative Agreement and its officer, Brad Woodward, has so 
testified. (R. 29 and 113 and Woodward Depo. p. 50 and 61). 
Plaintiff inquired about such commissions and ask when the 
payments were "going to happen11. (Woodward Depo. at P. 50). 
5. Plaintiff did not formally request incentive 
commissions under Paragraph 3(b) of the Sales Representative 
Agreement because during the term of the Agreement Defendants 
were having financial trouble. (Woodward Depo. at p. 49 and 
62). An employee of Defendants told Plaintiff to wait "until 
things just level out". (Woodward Depo. at P. 50). The tenuous 
financial condition caused Plaintiff to be insecure about its 
new position with Defendants who could cancel its Agreement on 
30 days notice. (P. 9 and Woodward Depo. at P. 49-50). 
6. Following termination of the Sales Representative 
Agreement by Defendants, Plaintiff formally requested payment of 
the incentive commission which Defendants have refused to pay. 
SUMMARY OF ARGUMENT 
Waiver is the voluntary and intentional relinquishment 
of a known right. In order to be enforced against a party to a 
contract, it must be clearly established by the opposing party 
to be an intended and permanent relinquishment and if the wavier 
involves the waiver of a contract right it must be supported by 
consideration. The waiver must also be clear, unequivocal, and 
the decisive act of the party relinquishing the right. 
Defendants have not clearly shown that Plaintiff 
waived his contract rights and there are genuine disputes as to 
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issues of fact requiring this Court to reverse the lower court 
and remand this case for further proceedings including a trial. 
ARGUMENT 
POINT I 
THERE ARE SEVERAL GENUINE DISPUTES AS TO 
MATERIAL ISSUES OF FACT CONCERNING PLAINTIFF'S 
ALLEGED WAIVER OF ITS CONTRACT RIGHTS AND THE 
LOWER COURT DECISION MUST BE REVERSED. 
The lower court entered summary judgment in favor of 
Defendants and against Plaintiff, holding Plaintiff had waived 
its contractual right to incentive commissions as provided under 
a written agreement between the parties. (R. 137-38). The 
court held there was no genuine dispute as factual issues 
material to Plaintiff's waiver. 
The standard for review by this Court of the lower 
court summary judgment is that this Court is to determine 
whether there is a genuine dispute as to material issues of fact 
requiring a trial or further proceedings. This Court should 
liberally view the record in the light most favorable to the 
Plaintiff, who opposed the motion in the lower court. Redhouse 
v. Quality Ford Sales, Inc., 511 F.2d 230, 234 (10th Cir 1975). 
Waiver is the voluntary and intentional relinquishment 
of a known right. Phoenix Ins. Co. v. Heath, 90 Utah 187, 194, 
61 P.2d 308, 311-312 (Utah 1936). The party relinquishing the 
right must intend the relinquishment to be permanent, Dunbar v. 
Farnum, 196 A 237, 241 (Vermont 1937); if the waiver is as to a 
contractual right, the waiver must be supported by 
consideration, Schwab Safe & Lock Co. y. Snow, 47 Utah 199, 211, 
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152 P. 171, 176 (Utah 1915); the waiver must be the clear, 
unequivocal, and the decisive act of the party relinquishing the 
right, Johnson v. Kaeser , 239 P. 324, 329 (Cal Sup. Ct. 1925); 
and must be clearly established by the party advancing the 
waiver argument, Brookhart v. Janis, 384 U.S. 1, 86 S.Ct. 1245 
(1966). 
The testimony of Brad Woodward, an officer of the 
Plaintiff, is set forth in two affidavits before this Court and 
his deposition to the effect that plaintiff did not waive his 
right to the commissions provided by the contract. There was no 
intentional or voluntary relinquishment on Plaintifffs part of 
such rights. There is testimony that the Plaintiff "held its 
peace" because of Defendants' apparent financial condition. 
Plaintiff did not formally assert his right to such commissions 
for a time because of the 30 day termination provision in the 
Agreement and because he was advised to wait to assert such 
rights by an employee of the Defendants. There is no testimony 
by any person that clearly establishes that an act or statement 
by the Plaintiff or its officers clearly, unequivocally, or 
decisively waived its right to such commissions. 
Brad Woodward did delay his request for commissions 
and delayed his assertion of his rights under the Agreement for 
the reasons stated above, but no testimony or evidence before 
the lower court indicated a permanent relinquishment of a known 
right. 
In addition, there is no testimony or evidence 
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whatsoever that the alleged waiver was supported by 
consideration as is required for the waiver of a contractual 
right. 
The Defendants cannot lightly suppose that the 
individual Brad Woodward can waive a right of the corporate 
party to the contract who is the Plaintiff in this case. The 
parties established a course of dealing by amending the contract 
between them when on June 4, 1984 they executed an amendment 
which provided that the remaining terms and conditions of the 
Agreement would remain the same. Defendants should not be 
allowed to amend the Agreement writing out the incentive 
commission provision of Paragraph 3(b) by alleging that 
Plaintiff waived its rights under the contract without the 
required written modification or by otherwise providing 
consideration to the Plaintiff for such modification. 
CONCLUSION 
Plaintiff has provided testimony through affidavit and 
deposition that it denies it waived any contract right, that it 
did not intentionally or voluntarily relinquish a known right, 
that any delay in requesting commissions or asserting its rights 
cannot be construed as a permanent relinquishment, that it did 
not receive consideration for such waiver, and the Defendants 
have not clearly established any act on the part of Plaintiff 
which clearly, unequivocally, and decisively demonstrates the 
waiver of its contract rights. Thus, each element of the 
asserted defense is a material fact and genuinely disputed by 
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the Plaintiff, and the lower court's summary judgment cannot 
stand but should be reversed. This case should be remanded for 
further proceedings and trial. 
RESPECTFULLY submitted this 14th day of April, 1986. 
NEIDER & HUTCHISON 
By i±\ 
Michael A. Neider 
Attorney for Plaintiff/Appellant 
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